HGHD GQJHE
| BLA 96- 264 Deci ded August 5, 1998

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Managenent , decl ari ng unpatented mni ng cl ai ns abandoned and voi d.
MMC 8929 t hrough MMC 8938.

MNfirnmed as nodifi ed.

1 Mning dains: Abandonnent--Mning Aains: CGontests--
Mning Qains: Patent--Mning Qains: Rental or daim
Mai nt enance Fees: General |y

The nere filing of a patent application is not
sufficient to exenpt a mining clainant frompaynent of
t he mai nt enance fees required by the Qmi bus Budget
Reconciliation Act of Aug. 10, 1993, for the clai ns
covered by the application, when there is no evi dence
that the entry had been al |l oned by the aut hori zed

of ficer.

2. Board of Land Appeal s- - Est oppel

The Board of Land Appeal s has wel | established

rul es governi ng consi deration of estoppel issues.

They are the el enents of estoppel described in Lhited
Sates v. Georgia Pacific .; the rule that estoppel
is an extrordinary renedy, especially as it relates to
public lands; and the rule that estoppel against the
Governnent nust be based upon affirnati ve msconduct .

APPEARANCES WIliamL. MacBride, Jr., Esq., Helena, Montana, for
Appel | ant .

(PN ON BY ADM N STRATI VE JUDEE THRRY

High D Quthrie has appeal ed froma February 12, 1996, Deci sion
of the Mntana Sate Gfice, Bureau of Land Managenent (BLMN),
declaring the unpatented Sperry #1 through #10 mning clai ns (M 8929
t hrough MMC 8938) abandoned and void for failure to pay the 1996
assessnent year mai ntenance fees, or satisfy the requirenents for the small
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mner exenption, on or before August 31, 1995. The clains were | ocated
on Septenber 17, 1977, in the SWaof sec. 8, T. 13 N, R 3 W, Princi pal
Meridian, Lews and Qark Gounty, Montana.

BLMs Deci sion references the Qmi bus Budget Reconciliation Act of
August 10, 1993 (Qmi bus Act), 30 US C 8§ 28f(a) (1994). Uhder 30 US C
§ 28f(a) (1994), the holder of an unpatented mning clam mll site, or
tunnel site is required to pay a cla mnai ntenance fee of $100 per cla m
on or before August 31 of each year for the years 1994 through 1998. Unhder
30 USC 8§ 28f(d)(1) (1994), the cla mnai ntenance fee nay be wai ved for
claimants hol ding not nore than 10 mning clains, mll sites, and/or tunnel
sites on public lands who have perforned the required assessnent work.

Uhder 43 CF.R 8§ 3833.1-7(b), a snall mner cla mng a nai nt enance
fee waiver nust file an affidavit of assessnent work pursuant to 43 CF. R
§ 3833.2 and 43 CF.R § 3833.2-4. U/

BLMs Decision also cited 43 CF. R 8 3833.4(a)(2), under which
failure to pay the clai mnai ntenance fee, or neet the filing requirenents
for waiver of the fee is "deened conclusively to constitute a forfeiture of
the mning claim mll site, or tunnel site." BLMdeclared the clains
abandoned and void "for failure to pay the annual nai ntenance fee of $100
per mning claimfor the 1996 assessnent year or neet the requirenent of
exenpt i on frompaynent of nai ntenance fee." (Decision at 2.)

Guthrie on appeal argues that he is relieved of the nai ntenance
fee requirenent in the Qmibus Act based on Mneral Patent Application
MM 82032, which was filed for these clains on March 15, 1993. By
Notice of August 24, 1993, BLMinforned Quthrie that he nust furnish
additional information before BLMcoul d continue processing his
mneral patent application. BLMenunerated a |ist of itens including:
(1) a supplenental Certificate of Title; (2) a statenent of two
disinterested wtnesses attesting to the val ue of the inprovenents;

(3) astatenent of the applicant's citizenship and date of birth; and
(4) a statenent, pursuant to 43 CF. R § 3863. 1-3(b), indicating whether
the claimlocations were excl usively placer or whether they contai ned
any | odes.

In Gctober and Novenber of 1993, Guthrie filed a certificate of
i nprovenents and expenditures, an abstract of birth, a suppl enental
certificate of title, and a statenent that there were no known | odes on the
site of his clains.

h July 28, 1994, BLMnotified Guthrie that it had conpl eted revi ew
of geol ogical infornation he had provided in support of the mineral patent

1Y Qthriedidtinely file an affidavit of assessnent work (Affidavit of
Annual Representation of Mning Qaim) wth BLMfor the 1995 filing period.
BLMreturned that docunent to Quthrie unprocessed wth its Decision.
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application. BLMstated, however, that additional infornation was needed
on the "economc geol ogy of the mneral deposit.” To this end, BLM
requested Quthrie to furnish data on antici pated annual mne production
vol une of recoverable ore, operating costs, mne |life, costs, taxes,
reclamation plan, brokers or purchasers of the product, access to the site,
and ot her itens.

An Gctober 7, 1994, nenorandumby a BLMgeol ogi st i ndi cat es t hat
Guithrie, "through his | awer Pal ner Hoovestal, cane in wth answers to
our questions on Mnday Cct. 3, 1994. [Wiether] or not this was
sufficient information, the first half of the final certificate (FHFQ was
not conpl eted. "

Oh Cctober 13, 1994, BLMnotified Guthrie of the noratori umon the
processing of mneral patent applications. The Gongressional |y inposed
norat ori umon accepting and processing mneral patent applications was
extended by section 314 of the Departnent of the Interior and Rel ated
Agencies Appropriations Act of 1998, Pub. L. No. 105-83, 111 Sat. 1543
(1997).

The record shows that on August 26, 1993, Quthrie filed
certificates of exenption covering the subject clains as required by the
Interior Departnent and Rel ated Agencies Appropriations Act of 1993 (1992
Act), Pub. L. No. 102-381, 106 Sat. 1374, 1378-79 (1992), for the 1993 and
1994 assessnent years, and that he filed affidavits of |abor for the clains
on Decenber 23, 1993, and Decenber 21, 1994.

In his Satenent of Reasons (SOR, Quthrie admts that no nai nt enance
fees nor waiver were filed. Qithrie argues that, as an applicant for a
mneral patent, he is exenpt "fromthe assessnent requirenents under |aw "
(SR at 8) Guthriecites 43 CF. R 8§ 3833.1-6(f), which provides: "n
mning clains for which an application for mneral patent has been fil ed,
and the mneral entry has been all oned, the paynent of the nai nt enance
fee is excused for the assessnent year during whi ch assessnent work i s not
required pursuant to 8 3851.5 of this title."

43 CF.R § 3851.5 provides that "annual assessnent work and paynent
of mai ntenance fees is not required after the date that the mneral entry
has been al | oned. "

Qithrie asserts that his "filing further proofs" as requested by
BLM constituted a conpl etion of the requirenents for a mneral entry
and excused hi mfromnai ntenance fee requirenents. (SCRat 10.) Guthrie
alleges that the BLMfile on his patent application "was conpl ete but for
t he paynent requirenent, which woul d have been nade had not the BLMwork
on the Patent Application been suspended.” (SRat 12.)

Guithrie further argues that BLMshoul d be estopped to declare the
cl ai ns abandoned and voi d because he was ignorant of the provisions of
the Qmi bus Act having recei ved no notice thereof fromthe BLM (SR
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at 13.) Guthrie alleges that BLMprovided himwth notice of the 1992
Act and shoul d have provided notice of the Qmibus Act. This noti ce,
GQuthrie alleges, was provided in an official recei pt dated Novenber 19,
1993. See SCR attachnent to Guthrie affidavit. In that recei pt, BLM
tendered its approval of Quthrie' s 1993 and 1994 certificates of exenption
fromrental fee paynents under the 1992 Act. Paragraph 5 of BLMs recei pt
advi sed Guthrie that he nust continue to hold 10 or fewer clains "until
Septentber 30, 1994, when the [1992 Act] expires.” Guthrie alleges that
BLM"nmade a crucial, erroneous ms-statenent of fact in an official
witten docunent™ in that it failed to provide himnotice of the Qmi bus
Act, successor to the 1992 Act. (SR 12-14.)

[1] The nere filing of a patent application is not sufficient to
exenpt Quthrie' s clains frompaynent of the nai ntenance fee. Uhder the
regul ation, the "entry" has to be "allowed.” Such an allowance is usually
inthe formof a decisional docunent by the authorized officer. Qithrie
alternately argues that he net the requirenents for an entry, that the
entry was effectively allowed, or that it shoul d have been al | owned.

However, there is no evidence in the record of allowance of an entry. See
Jack Smain, &., 142 IBLA 122 (1998); Jerry D Gover, 139 IBLA 178, 179-
80 (1997); UA Swmll, 108 IBLA 102 (1989). The file shows that Guithrie
supplied information in response to BLMs request, but that questions

renai ned as to the sufficiency of the data provided. Qounsel's position

on appeal reflects a general assertion that information was furni shed and
the requirenents for entry net. Wiile the record indicates that
information was furnished, it does not indicate that requirenents for entry
were net or that entry was allowed. Therefore, in the absence of allowance
of an entry, Guthrie was required to neet the requirenents of the Qmi bus
Act, and BLMproperly declared the clai ns abandoned and void for failure to
do so.

Qithrie conpl ai ns, however, that BLMdid not notify himof the
requi renents of the Qmibus Act. BEven if Guthrie was ignorant of the
obligations inposed by the Act, he is properly charged wth constructive
know edge of the statute and inpl enenting regul ations. Federal Gop
Insurance Gorp. v. Merrill, 332 US 380, 384-85 (1947); M. (Aines
onsol i dated, 144 1BLA 49, 52 (1998). BLMis under no duty to send a
clai nant personal notification of an enactnent of new|laws and regul ati ons.
Bart CGannon, 138 |BLA 194, 197 (1997); WIliamJenkins, 131 |BLA 166, 168
(1994); Dee W A exander Estate, 131 | BLA 39 (1994).

[2] Nor is this a case for the application of estoppel. The Board
has wel | -est abl i shed case precedent governing consi deration of estoppel
guestions. See, e.g., Ptarmgan G., 91 IBLA 113, 117 (1986), aff'd
sub nom Bolt v. Lhited Sates, 944 F.2d 603 (9th dr. 1991). Hrst, we
have adopted the el enents of estoppel described by the Nnth Qrcuit Gourt
of Appeals in Lhited Sates v. Georgia Pacific ., 421 F.2d 92, 96
(9th dr. 1991):

Four el enents nust be present to establish the defense of
estoppel : (1) The party to be estopped nust know the facts;
2) he
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nust intend that his conduct shall be acted on or nust so act
that the party asserting the estoppel has a right to believe

it issointended; (3) the latter nust be ignorant of the facts;
and (4) he nust rely on the forner’s conduct to his injury.

Second, we have adopted the rul e of nunerous courts that estoppel is

an extraordinary renedy, especially as it relates to the public |ands.
Harold E Wods, 61 IBLA 359, 361 (1982), Sate of A aska, 46 |IBLA 12,

21 (1980). Third, estoppel against the Governnent in natters concerni ng
the public lands nust be based upon affirmative misconduct, such as
msrepresentation or conceal nent of material facts. Llhited Sates v. Ruby
., 588 F.2d 697, 703 (9th dr. 1978); DF._ ol son, 63 IBLA 121 (1982).
Hnally, we have noted that while estoppel may [1e where reliance on
Governnental statenents deprived an individual of a right which he coul d
have acquired, estoppel does not |ie where the effect of such action woul d
be to grant an individual a right not authorized by law See Edward L.
Hlis, 42 IBLA 66 (1979).

As we further reiterated in Janes W Bowing, 129 |BLA 52 (1994),
for a msrepresentation to be affirmati ve msconduct sufficient to
justify invocation of estoppel, it nust be in the formof a crucial
msstatenent in an official witten decision. In this case, Qithrie has
alleged a crucial msstatenent in BLMs recei pt approving hi s wai ver
certifications. However, the receipt is not an official decision nor does
it contain a msstatenent. Therefore, estoppel does not |ie.

A though BLMdecl ared the cl ai ns abandoned and void "for failure
to pay the annual nai ntenance fee of $100 per mining clai mfor the 1996
assessnent year or neet the requirenent of exenption from paynent of
nai ntenance fee" (Decision at 2), failure to pay the clai mnai ntenance fee,
or neet the filing requirenents for waiver of the fee is "deened
conclusively to constitute a forfeiture of the mning claim mll site, or
tunnel site" pursuant to 43 CF R 8§ 3833.4(a)(2). BLMs Decision is
therefore nodified to reflect that the mning clains are forfeited.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned as nodifi ed.

Janes P. Terry
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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